TOWARDS AN ADVOCACY MODEL OF NEGOTIATION:

A CRITIQUE OF GETTING TO YES
ABSTRACT
The seminal text in negotiation theory, Getting to Yes, is outdated. The approach to negotiation that is suggested by GTY, sometimes called “collaborative bargaining,” achieves sub-optimal results, as does the more traditional “tactical bargaining” approach.
In the generation since its original publication, some the core assumptions of GTY have been superseded by the findings of behavioral economics (a field that did not exist when GTY was first published) and game theory. Scholarship in both fields provides direction toward a more effective approach to negotiation than that described in GTY or that suggested by “tactical” bargainers. 
Behavioral economics and game theory suggest that a model of negotiation in which the parties self-consciously adopt the roles of advocates is more efficient and effective than the model suggested by GTY.
GTY recommends that negotiators insist upon “objective criteria.” Behavioral economics demonstrates, however that there are no “objective criteria.” If such criteria did exist, negotiation would be either unnecessary or impossible.

Decisions in negotiation are determined not by objective criteria, but by cognitive frames of reference adopted by the parties. Parties’ “frames” are a function of variety of factors that can be rational, a-rational or irrational. For example: A party’s reference frame may be chosen based upon its vividness, its simplicity, its familiarity, it accessibility or its fit with various heuristic devices employed by the party, by the characterization of the outcome of negotiation in terms of gains or losses, or by “anchors” that are set in the course of negotiation and by the way in which the party’s personal “accounting system” classifies gain and losses during the negotiation process.
Persuasion is, in large part, the art of “framing” a discussion. Effective persuasion employs the learning of behavioral economics as well as rhetorical skill to promote a particular reference frame. 
Getting to Yes thus underestimates the role of persuasion in negotiation. A program for maximizing the effectiveness of negotiators would thus emphasize the development of persuasive skills.
GTY recommends a rejection of “tactical bargaining” in favor of a strategy that “invents options for mutual gains.” In other words, “expanding the pie.” 

Game theory suggests that the wholesale rejection of tactical bargaining is inappropriate. In some negotiations, it is impossible to expand the pie. Even in negotiations where “expanding the pie” is possible, the parties must eventually divide the expanded pie. So, every negotiation will encounter a stage of “zero sum” negotiation in which tactical bargaining is necessary to seize the “largest piece of pie.” 
We therefore suggest an advocacy model of negotiation that relies upon techniques of persuasion grounded in behavioral economics as a more effective approach to negotiation.  We also suggest a strategic approach to negotiation based upon game theory that allows the negotiator to optimize his/her strategy at any given point in negotiations.
 DISCUSSION
1. The primary flaw in collaborative bargaining lies in its epistemological assumptions. GTY operates in a world of “naïve objectivism” where people have defined “interests” that can be measured by “objective criteria.” In reifying interests and objective criteria, GTY discounts the role of persuasion. 

2. If the world were as GTY imagines it, negotiation would be either unnecessary or impossible, because every actor would be able to measure her “interests’ and quantify them by “objective criteria” and do the same for every other actor. Parties would exchange only items of equal value, as no rational actor would be willing to exchange something of greater value for something of lesser value.
3. For example: Suppose there were an “objective criteria” that defined “2 apples” as exactly equal to “1 orange.” John has two apples. Mary has one orange. Given the existence of an “objective” criterion that equates 2 apples with 1 orange, John and Mary might exchange fruit, but they would do so at exactly the ratio of 2 apples to 1 orange, and no negotiation on the exchange rate would be necessary or possible. On the other hand, there would be no reason the exchange the fruit because neither party gains value from the exchange.

4. Real negotiation operates in a “Kantian” universe, in which perceptions are filtered through individual’s cognitive framework. 
5. An individual’s cognitive framework can be altered. Hence the role of persuasion.

6. The choice of cognitive frameworks is influence by a variety of factors, including:
a. The level of vividness and specificity with which one can see the consequences of one’s choices;

b. Whether the consequence of a choice is characterized as a gain or a loss;

c. Where a particular choice fits in the party’s personal accounts;

i. Concessions on your part should be presented separately, so they appear “bigger.”

ii. When asking for concessions, ask for several in packages, so that they appear “smaller.”

d. Time Issues;

i. Time pressure will often force a party into a more intuitive, emotional mode of thinking that promotes a quick, but often irrational, decision

ii. Delayed decisions and delayed actions are often more palatable that immediate decision and action;

e. Whether the framework is consistent with the party’s self image, values and aspirations;

f. How the negotiation is anchored;

7. In negotiation, we are dealing, not with fixed interests, but with subjective satisfaction, that is, utility. Persuasive arguments, in the context of negotiation, are arguments that frame the negotiation in such a way that the parties perceive the outcome as enhancing some value that they happen to hold.


8. One effective and time-tested model for efficient persuasion in the circumstances of negotiation is the jurisprudential model, that is, lawyer-like arguments.
9. Framing of issues is thus critical in negotiation. The way in which issues are framed in the negotiation is frequently outcome determinative. Most frequently, the initial dialogue in a negotiation is about the choice of reference frame-what yardstick will be used to measure the subject matter of the negotiation. The outcome of this initial dialogue is frequently determinative of the outcome of the entire negotiation.
10. Parties can most effectively frame a negotiation by making the case for the negotiation, in the form of a Theory of the Negotiation.

11. A persuasive theory of the negotiation has certain identifiable characteristics: It is simple, logical. powerful and compelling.

12. Once the issues are framed in a negotiation, the negotiation proceeds, or should proceed, by lawyer-like arguments that refer back to an accepted reference frame:

13. The labeling of any single criterion as “objective” is merely a rhetorical device that enhances the persuasive power of the criterion.
14. Impasses are inevitable in any negotiation. Impasses can be overcome by “building a golden bridge,” that is, by constructing a justification for a move. One should never make a concession in negotiation without some justification. One should likewise develop justifications that will allow opposing parties to move from a strongly stated position to a concession.

15. Justifications need not be good justifications. Often, a statement in the form of a justification is all that is required.

16. The decision to adopt collaborative or tactical bargaining is itself a strategic decision. The choice presents a “negotiator’s dilemma.” The negotiator’s dilemma may be a “prisoner’s dilemma” if the parties, like the author of Start With No, perceive that they can get more by tactical bargaining than by mutual co-operation. As follows:
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17. The problem is, the negotiators often don’t know whether an opportunity to expand the pie exists or not. If this possibility is not explored, both sides may lose value. However, if one side decides to explore this possibility, she may wind up on the losing end of a “zero-sum” negotiation. 
18. The solution lies in the realization that the negotiation, itself, can be treated as a reiterative game in which the parties make strategic moves. Each can make a small gesture at co-operation for mutual gain. If followed up by a like gesture from the other side, the game can continue on this basis. If not, the parties can revert to hard bargaining. This is a classic example of Schelling’s “Tit-for-Tat” strategy, which is demonstratably the optimum approach to avoiding a mutually destructive outcome.

19. The foregoing confirms certain conventional wisdoms about negotiations:
a. In zero-sum negotiations, single issue negotiations, the rational strategy is for both parties to bargain hard, as the first agreement reached is also the last, so there is no opportunity to recover losses in subsequent rounds. (Unless the parties meet again in another negotiation.)
b. Areas where the parties can obtain mutual gain should be explored first, least important to most important. Areas where there is no room for mutual co-operation should be held for last. (In other words, the “agreement” is for co-operative bargaining. Both parties should expect that there will be deviations, a return to “tactical bargaining” on the 0-sum issues, and that should occur at the end of the game (Unless some of the 0-sum issues are deal breakers, then you should find that out up front). This approach also conforms to the findings of behavioral economics, which predict that the parties are less likely to break off and lose the “sunk costs” of expended time.

20. Both tactical bargaining and collaborative bargaining have their place. Moreover, there are common characteristics of effective negotiators that transcend style. Being stuck in one style is both irrational and detrimental to your own effectiveness. The choice of bargaining style should itself be a strategic decision, based upon the nature of the negotiation. More complex negotiations admit to collaborative bargaining and simple to tactical bargaining. Most negotiators fall into one style or another. A more effective approach would be to use either as appropriate and to be able to transition from one to another, maintaining the common characteristics of effective negotiators throughout. This would have the synergistic effect of making the transitions more credible, because when you switched from one style to another, the other would know you mean it. The Willaims study would confirm the role of persuasion, because it shows that effective negotiators, regardless of style are PERSUASIVE, CREDIBLE and skillful at forming ANALYTICAL ARGUMENTS.
21. The principles of GTY should thus be modified as follows:

a. Separate the People from the Problem

MODIFICATION: 
1.ENGAGE the people in solving the problem by building RAPPORT with the people and CREDIBILITY for your self and presenting a THEORY OF THE NEGOTIATION the fits with their image of themselves; 

BRING THEM INTO YOUR CIRCLE, create a community of shared values as a ground for negotiation. Remember that most parties bring a “story” about the other side to the bargaining table that paints the other side as the villain. Elicit and listen to their “story.” This will provide a sketch of their underlying interest, and allow movement beyond positional bargaining to interest based negotiation. At the same time, share your story without giving up any secrets.
b. Focus on Interests, not Positions

MODIFICATION: FRAME THE ISSUES in ways that enhance subjective UTILITY
If we lived in a world of objective interests, negotiation would be either impossible or unnecessary. People negotiate in a universe where reasonable people can differ over the value of outcomes. It is this difference in “subjective utility” that drives negotiation. People may not see the utility of a transaction unless you show them.

FRAME THE ISSUES using a THEORY OF THE NEGOTIATION. A good theory of the case is SIMPLE, LOGICAL, POWERFUL and COMPELLING. In the theory of the negotiation (and subsequent reiterations of the theory), shape the other side’s perception of the payoff of the negotiation, increasing their perception of your BATNA, lowering their evaluation of their BATNA and increasing their perception of the value of the deal.
UTILIZE THE FINDINGS OF BEHAVORIAL ECONOMICS TO CREATE A POWERFUL, PERSUASIVE THEORY:
-Paint a VIVID picture describing what the other side’s future will be like if they accept your deal, and an equally vivid picture of what life will be like if they do not accept.

-Focus on the LOSS that the other side will suffer if no deal is made, rather that the gains to be had from reaching a deal.

Continuously return to the theory as your “base.” 
Do nothing in negotiation that does not either advance your theory or your own credibility
Seek DISCOVERY continuously through research (before negotiation) and ACTIVE LISTENING (during negotiation)
c. Insist on Objective Criteria

MODIFICATION: There are no objective criteria. The first step in any negotiation is the battle over which reference frames will be used to evaluate the deal. Decide pre-negotiation on a reference frame that is most advantageous to your side. The battle over choice of reference frame is a “negotiation within a negotiation.” It is frequently outcome-decisive and should be approached like and other negotiation. The other side’s choice of reference frames can be treated like any other ANCHOR and can be deflated in the same way the any other anchor would be deflated.
The negotiation process itself consists of a series of IMPASSES to be overcome. IMPASSES can be overcome by BUILDING A GOLDEN BRIDGE. That is, no concession should be made by your side without some justification. Concessions by the other side can be encouraged by providing a justification for moving. 
No move should be made without justification. Behavioral economics tells us that the justification doesn’t have to be a good justification. It just has to be a justification.

Persuasion can be accompanied by coercion in the form of STRATEGIC MOVES. Strategic moves are of two types, THREATS and PROMISES. Strategic moves impact BATNA. Where possible, efforts should be made to strengthen one’s own BATNA and weaken the other side’s.
The other side will often have an inflated perception of their BATNA or a deflated perception of your BATNA. Part of the negotiation process lies in altering this perception to your benefit. Whether to do so is a strategic decision, however. Revealing your BATNA may allow the other side to undermine it. Threatening may undermine efforts at collaborative bargaining, or may trigger an emotional reaction that will defeat the entire process.

d. Invent Options for Mutual Gain: 
MODIFICATION: Treat the choice between COLLABORATIVE BARGAINING and TACTICAL BARGAINING as a STRATEGIC CHOICE, and cultivate the ability to TRANSITION FROM ONE TO THE OTHER as appropriate for the negotiation, or portion thereof.

  First CHARACTERIZE THE NEGOTIATION, based upon your research and preparation, as one that allows for mutual gains by co-operation or that does not (a so-called 0-sum negotiation). Proceed on the strong presumption that the negotiation is not a 0-sum negotiation. Remember that negotiation tend to be non-zero sum in proportion to the NUMBER OF PARTIES, NUMBER AND COMPLEXITY OF ISSUES, AND THE LENGTH OF THE RELATIONSHIP
If there are no opportunities for mutual gain, engage in hard bargaining.

If there are opportunities for mutual gain, treat the negotiation as a reiterating sequential game:

Proceed by increments, co-operating for mutual gain on a small issue;

If there is reciprocation, continue

If not, revert to hard bargaining

Anticipate a defection from co-operative bargaining at the end of the negotiation. Save the 0-sum issues, if any, to that stage of the game and hard bargain on these issues. 

“HARD BARGAINING” does not mean unethical bargaining. It employees principles a, b and c. but dispenses with d. It does not reveal sensitive information in the hope of getting an opportunity for mutual gain.

22.  INVARIANTS: There are certain principles that apply regardless of the choice of bargaining styles.

a. INVESTIGATION: Exhaust all available sources of information about the negotiation before negotiating. Continue to investigate by asking indirect questions of the other side throughout the negotiation. When something seems strange or irrational, always ask “WHY?”

b. RECIPROCATION: Never make a concession without getting something in return.

c. JUSTIFICATION: Whenever you make a demand, ask for a concession, or offer a concession, always provide a reason. The reason doesn’t have to be a good one. The mere fact that a justification is offered is frequently sufficient in itself to exact a concession from the other side.

d. EFFECTIVENESS: All effective negotiators, regardless of style, share certain characteristics. They are: 

i. PREPARED
ii. PERSUASIVE
iii. ANALYTICAL

iv. REASONABLE

v. SELF-CONTROLLED

23. AN ADVOCACY MODEL OF NEGOTIATION:

a. The advocacy model places a great premium on pre-negotiation investigation and upon the preparation of a persuasive THEORY or FRAME for the negotiation. This model explicitly recognizes that the first battle in negotiation is usually about the choice of issue frames.

b. Approach negotiation (or any other strategic decision) as a lawyer would approach a TRIAL.

c. DECIDE WHETHER TO NEGOTIATE AT ALL: The decision to negotiate or not is, itself, a strategic decision. Whether negotiating is a wise choice therefore depends upon the expected payoffs from negotiating and not doing so. Map the decision as a game, exploring all alternatives and establishing BATNA, the best alternative to a negotiated agreement;

d. DISCOVERY: Obtain as much information as possible from both internal and external sources;

e. CONSTRUCT A THEORY OF THE NEGOTIATION: Build a story around the negotiation that accounts for all known facts, that appeals to the values that you believe the other side holds, and that justifies your positions
f. SEEK REFLECTIVE EQUILIBRIUM: As new facts are learned, modify the Theory to incorporate those facts. As the new theory illuminates areas of further discovery, seek out facts in necessary areas until there is equilibrium between facts, theory and values. That is, the theory explains all the facts, does not imply any untrue facts, implies the outcome that you seek, and promotes the other party’s assumed values.

g. ANTICIPATE OBJECTIONS TO AT LEAST THREE ITERATIONS: Anticipate the other party’s initial objection to your theory. Prepare a response. Anticipate objections to the response. Repeat for as many rounds as you are capable.

h. AVOID COMMON DECISION TRAPS

i. BRAINSTORM: Adopt a brainstorming approach to strategy planning. All idea on the table without criticism. 

ii. APPOINT A DEVIL’S ADVOCATE: Avoid “frame blindness” by appointing someone to take the other side, create a TEAM OF RIVALS to propose opposing viewpoints. Insist on hearing negative information, and be suspicious if none is forthcoming

24. STRATEGIC PLANNING

a. Determine BATNA. 
b. Ascertain way to enhance BATNA (Remember that this may be an entirely separate negotiations, and that BATNA may change during negotiations, as when two parties compete in a “destructive auction,” or “bidding war.”

c. ESTABLISH A RESERVE AND ASSIGN SOMEONE TO ENFORCE IT: There is often a temptation to make hasty decisions in the heat of battle. Create a reserve, and have someone fulfill the role of resisting changes to the reserve.

d. Determine their BATNA and their RESERVE, to the extent possible. This will learning as much as possible about them and putting yourself in their shoes.

e. From BATNAs and RESERVES, you can determine ZOPA.

25. AT THE NEGOTIATING TABLE: 
a. First LISTEN and seek to understand.  Remember that all communication in negotiation is PARTLY INFORMATIONAL AND PARTLY INFLUENTIAL. Pay attention both components of the message. The negotiations never go exactly as expected. Be prepared to incorporate new information in theory. Be willing to “go out on the terrace” to discuss a move before committing to it. Remember your reserves and the reason for adopting them. Consult your assigned Devil’s Advocate, or act as one yourself. Do not fall for the sunk costs fallacy.
26. FOLLOW UP IN POST NEGOTIATION

a. Raise legitimate post-negotiation thoughts for improving the outcome with opposing parties;

b. “Nibbles;” As an application of Behavioral Economics: Obtaining Post-Negotiation concessions at the door by exploiting the “sunk cost” fallacy.
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